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McCLANAHAN'S ADM'R et al. v. NORFOLK & W. RY. CO. 

et al. 

Jan. 24, 1918. Rehearing denied June 13, 1918. 

[96 S. E. 453.] 

1. Appeal and Error (§ 1099 (1)*) — Law of the Case. — Proposi- 
tions of law announced in the former opinion in the Supreme Court 
on appeal from order sustaining demurrers cannot be questioned on 
appeal from judgment, having become the law of the case. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 651.] 

2. Vendor and Purchaser (§ 231 (13>*)— "Contract in Writing."— 
Where school district purchased land without legal formalities, and 
failed to take or record a deed, the seller's signed assignment to a 
third person of the bonds issued in payment was not a "contract in 
writing" between the seller and the school board, within the mean- 
ing of the recording acts (Code 1904, § 84*5). 

[Ed. Note. — For other definitions, see Words and Phrases, Sec- 
ond Series, Contract in Writing.* For other cases, see 13 Va.-W. 
Va. Enc. Dig. 599.] 

3. Judgment (§ 7M (2)*) — Notice or Prior Claim — Presumption. 
— Where the question of priority between purchaser taking posses- 
sion under contract of purchase and subsequent judgment lien de- 
pends on whether the contract of purchase, which was not recorded, 
was not in writing, and therefore inferior to the judgment, under 
Code" 1904, § 2465, the contract will, in doubtful cases, be presumed 
to be in writing. 

[Ed. Note.— For other cases, see 8 Va.-W. Va. Enc. Dig. 411.] 

4. Vendor and Purchaser (§ 44*) — Contracts — Evidence. — Evi- 
dence held to show that a school district's purchase of land was by 
oral and not written contract. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 492., 552.] 

5. Evidence (§ 333 (6)*)— Records of School Board.— The rec- 
ords of the school board, being books of original entry, were ad- 
missible to show the acts of the board with reference to a purchase 
of lands for a school building. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 773, 774.] 

6. Schools and School Districts (§ 82 (1)*)— Land Purchases- 
Validity of Sale — Who May Question. — The right under Acts 1874- 
75, c. 184, requiring purchases of school lands to be made by con- 
tracts in writing, to demand that the contract be in writing, and 
approved by the county court, can be asserted only by the parties 
to the contract or their privies. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 94.] 

7. Schools and School Districts (§ 82 (1)*)— Purchase of Land- 
Statutes — Construction. — Acts 1874-75, c. 184, providing that no con- 

*For other cases see same topic and KEY-NUMBER in all Key- 
NuYnbered Digests and Indexes. 



1918. ] DIGEST OF RECENT VIRGINIA DECISIONS 615 

tract for the purchase of lands for a school district shall be valid un- 
til the title is approved by the court and that the contract must be 
in writing, does not mean that the contract is void in the absence 
of such approval, but merely prevents the offering of oral proof 
when statutory formalities have not been complied with. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 94.] 

8. Schools and School Districts (§ 82 (1)*) — Purchasers of Land 
— Statutes — Construction. — Notwithstanding Acts 1874-75, c. 184, 
requiring contracts for the purchase of lands for school districts to 
be in writing, a parol contract to buy school lands, when executed 
within the power of the school board and when the land is paid for, 
is enforceable against the seller. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 94.] 

9. Judgment (§ 787*)— Extent of Lien— Property Subject.— Where 
debtor sold property to school district without complying with legal 
formalities for the sale, but received a part of the consideration and 
delivered possession of the land, judgment creditors could enforce 
a lien upon such land only to amount still owing to the debtor 
when they recovered their judgments. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 411.] 

10. Judgment (§ 780 (1)*)— Extent of Lien— Property Subject— 
A judgment creditor can subject to his lien only the beneficial in- 
terest of the judgment debtor, since the creditor is in effect substi- 
tuted to the rights of his debtor. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 365.] 

11. Vendor and Purchaser (§ 231 (1)*)— Record— Duties of Rec- 
ord Holder. — Where a purchaser puts his deed on record, he need 
not watch the record to learn whether other deeds by his grantor or 
judgments against him are subsequently docketed or recorded; and 
the same is true of the grantee of a trust deed. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 692; 13 
Va.-W. Va. Enc. Dig. 599.] 

12. Estoppel (§ 93 (5)»)— Property Subject to Lien.— Where 
school district in 1876 purchased land for schoolhouse, and changed 
the dwelling thereon at considerable expense into a school building, 
and paid the entire consideration, and deed was ultimately made to 
the school district, although the contract, being oral, could not be 
proved, the lands could not, by suit instituted in 1911 by judgment 
creditors of the seller, be subjected to their liens, though their judg- 
ments were valid against the debtor, who had resided out of the 
state continuously since their rendition in 1884-86. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 247, 248.] 

13. Receivers <§ 28*)— Appointment — When Proper. — In a cred- 
itors' suit to subject various parcels of land claimed by various par- 

*For other cases see same topic. and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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ties to the liens of their judgments, which had not been acted upon 
since they were obtained in 1884, there having been intermediate 
conveyances, and some conveyances prior to the obtaining of the 
judgments, it was proper to refuse to appoint a receiver, whose ap- 
pointment would have dispossessed the claimants of the property, 
and might have worked irreparable injury, especially where other 
properties as to which title was not disputed would probably be suf- 
ficient to pay all the judgments. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 652.] 

14. Creditors* Suit (§ 28*)— Right to Participate— Payment of At- 
torney's Fees. — One creditor, who came into a creditors' suit to 
subject lands to various judgments, but refused to contribute to the 
compensation of counsel employed by the other creditors, could 
nevertheless prove its judgment, where it appeared by its own coun- 
sel, and was liable for costs. 

[Ed. Note.— For other cases, see 3 Va.-W. Va. Enc. Dig. 803.] 

15. Judgment (§ 787*)— Priorities— Equitable Title of Vendee — 
Parol sale of land, accompanied by transfer of possession to the 
vendee, and the payment by him of purchase money, vests in ven- 
dee an equitable title, which is superior to the lien of a judgment 
subsequently obtained against vendor. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc, Dig. 411.] 

16. Adverse Possession (§ 106 (4)*)— Persons Barred— Where 
railroad took possession of lands under deed from a stranger to the 
record title, and held notoriously, openly, and adversely for 23 
years, and constructed an expensive office building thereon, its pos- 
session, under Code 1904, § 2915, limiting actions to recover land 
within 15 years following accrual of right to enter or recover, con- 
stituted good title by adverse possession, and creditors of the origi- 
nal record owner, who obtained their judgments after the railroad's 
entry, could not subject the land to a lien, when they had given no 
notice and taken no steps to preserve their rights. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 224.] 

17. Adverse Possession (§ 106 (4)*)— Character of Title— Per- 
sons Concluded. — A title by adverse possession, when perfected, is 
good against all the world. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 224.] 

18. Adverse Possession (§ 106 (4)*)— Character of Title— Per- 
sons Concluded. — An adverse occupant, who has held for the statu- 
tory period, does not stand in the position of a grantee from the 
former true owner, his occupancy having extinguished all other ti- 
tles and given him an absolute and exclusive right to possession. 

[Ed. Note. — For other cases, sec 1 Va.-W. Va. Enc. Dig. 224.] 

19. Adverse Possession (§ 106 (4)*)— Persons Barred— Judgment 
Creditors. — Although Code 1904, § 3567, makes a judgment a lien on 



♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Jndexes. 
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real estate of the debtor, section 3571 makes the lien enforceable in 
equity, and section 3677 fixes the life of a judgment at 20 years 
from return day of execution issued within the year on which there 
is return, the creditor may enforce his lien upon real estate once 
owned by the debtor only while the debtor has some interest therein, 
and when title by adverse possession under section 2915 has been 
acquired by one not in privity with the debtor, the rights of the 
judgment creditor cease. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 224.] 

20. Limitation of Actions (§ 36 (1)*)— When Statute Is Appli- 
cable — Equity Suit. — In a creditors' suit to subject land of its debtor 
to lien of its judgment, though the suit is in equity, the bar of Code 
1904, § 2915, preventing recovery of land after 15 years must be ap- 
plied; the effect of such a suit being to try title. 

Burks, J., dissenting in part. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 380.] 

Appeal from Circuit Court, Montgomery County. 

Bill by W. H. Pierce and others against W. D. Martin and 
others, administrators, in which McClanahan's administrator 
filed a petition, and W. J. Blair filed an amended petition, mak- 
ing the Norfolk & Western Railway Company and others de- 
fendants. Decree dismissing the bill as to the railway company, 
and the complainants appeal. Affirmed. 

Randolph Harrison, of Lynchburg, R. E. Scott, of Rich- 
mond, and H. T. Hall, of Roanoke, for appellants. 

Roy B. Smith, Everett Perkins, L. H. Cocke, Staples <S* Cocke 
and W. W. Coxe, all of Roanoke, for appellees. 



MOOMAW et. al v. NORFOLK & W. RY. Co. et. al. 
Jan. 24, l»l«. 
[96 S. E. 477.] 

Appeal from Circuit Court, Montgomery County. 

Suit by one Moomaw and others against the Norfolk & West- 
ern Railway Company and others. From the decree rendered, 
Moomaw and qthers appeal. Affirmed. 

T. W. Miller, C. S. McNulty, M. M. Caldwell, Jackson & 
Henson, and H. M. Moomaw, all of Roanoke, for appellants. 

Roy B. Smith, Everett Perkins, L. H. Cocke, Staples & Cocke 
and W. W. Coxe, all of Roanoke, for appellees. 

Affirmed without opinion on the authority of McClanahan's 
Administrator v. Norfolk & Western Railway Co. (Va.), 96 S. 
E. 453. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes 



